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DECISION /4] OF THE UNITED BYATES
}3.:' WASBHINGTON, D.C. PD5aa8
FILE! B-~191544 DATE: September 7, 1078

MATTER QF: Aero Froducts Res=arch, Inc.
DIGEST:

1, Walver of first article testing require-
men- for contractor whose product was
tested and approved under prior con-
tract, which was terminated for convenience
prior to delivery, is not arbitrary where
approval occurred within one month of
subject soliciltation's issuance and record
does not show that termirationh was caused
by deficiencies in tested product.

N

. Fallure ;0 grant walver of first article
testing requirement for contractor whose
previovsly supplied products had been de-
livered under contracts where specifica-
tion deviation was granted is not arkitrary
where agency determines that deviation is
not appropriate for subject procurement.

3, Contention that offer was unacceptable
becauges it contained only price for item
without first article testing when RFP
required prices both with and without
testipg is without merit where agency
indicates that offer did contain both
prices but contracting officer crossed
out f£irst article price when it was de~
termined that award would be based on
first article waiver.

4. Wherae award was made in accordance with
discount offered in proposal fact that
notice of award supplied to protester
miss?ated discount terms does not affect
award,
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Aexo Products Research, In¢, (Aero) protesta the
award of a contract under Request for Proposals (RFP)
No, F34601-78~-R~1183 to General Aero Produrnts Corp,
(General) by the Department of the Alr Force, Qklahoma
city Alr Logintics Center, The solicitation, a total
small business set-aside, was sent tou Aero and Geperal
as the only two known small business sources of the
5128 CPU-26A/P Havigation Computer, The solicitation
requested quotations for item 0001AR (with first
article testing) and item 0001AC (first article testing
not required). For evaluation purposes, the RFP
indicated that the estimated cost to the Government
for first article testing was $100,

Aero responded by submitting a proposal with upit
prices of §5,11 for item 0001AB and $4.,88 for item
GY0IAC with a 1/10 percent discount for payment within
20 days. General submitted its proprsal for $4.89 for
both items with a 1/% percent discount. for payment
within 20 days.

In evaluating the proposals, the agency Jeter-
mined that first article Lesting should not be waived
for Aero and should be waived for General, Since
General's price for item 0CC1AC was less than Aero's
price for item 0001AB, including first article testing,
award wus made Lo General,

Aero's protest as initially submitted was based
on the contentions that (1) General was not the lowest
offeror on item 0001AC, (2) General does not qualify
for first article testing, and (3) Aero does qualify
for such a waiver, Aftzr reviewing the report sub-
mitted by the agency in connection with the protest,
Aero further contends that General's offer should have
been rejected as unacceptable as it does not contain a
price for item 0001AB as required by the RFP and notes
a disparity between the discount rate indicated in the
notice of award it received and that actually offered
by General.

For reasons discussed below, the protest is
denied.

The central issue raised is the propriety of the
AMr Force's granting General a walver of the first
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artile tesiing requirement and the aqency's refusal
to grant Aero a similar walver,

The decision to waive first article testing for
a parfiicular offeror is essentially an administrative
one which we will not distuyb unless it is clearly
arbitrary and capricious, Iibby Welding Company,
8"1863953 Febtuary 25; 1977, 77-1 CPD 139, We believe
that the record sustains the agency's datermination in
gqranting a waiver to General and denying one to Aero,

The Alvr Force granted the waiver to Generazl based
on a first axticle test conducted on General's com-
puter in connection with Contract F34601-~77-C-2400,
However, that contract was terminated for convenience
before any items were delivered under ilt, It appears
from the record that the first article was approved by
Januvary 10, 1978 while the contract was terminated
on January 11,

pero argues that in view of the termination of
General's contract, there never was a valid first
article test, Aero notes that the contracting officer
did not notify General of the approval of its first
article until January 29, after the contract was
terminated,

The solicitation provides at paragraph C-66 that
first article test requirements will be waived if tne
contract is awarded to a contractor who is currently
in procduction or has previously satisfactovily fur-
nished an identical or similar item under a Government
contract or subcontract, Taken literally, the pro-
vision predicates waiver of first article approval
not on prior first article tests but on prior acceptance
by the Government of the same or similar items. Mars
Signal Light Company, B-183176, Novembetr 3, 1977, 77-2
CPD 342. However, we helieve that the discretion
granted the agency in this area is broad enough to per-
mit a walver in a case such as the instant one where
an identjcal item has passed a first article teast less
than one month prior to the lissuance of the subject
solicitation and there is nothing in the record to
indicate that the termination of the contract under

-t - -



B-191544 4

which the test was cecnducted was related to defic-
iencies in the tested product, Although Aero attempts
to cast doubt on the wredibility of the testing of
General's item by submitting documentation which
allegedly indjcates that the material used in General's
computer was approved either as early as 1975 or for

a prior contract we £ind no basis to question the
results of the agency's test,

Aero contends that it should have been granted
a vwalver of the first article testing requirement be-
cause by letter dated June 5, 1975, it had received
first article approval under contract F 34601~75-D-
0341, However, that letter indicates that approval
was subject to the correction of deficiencies and the
grant of a deviation from the specifications per-
mitting, on a one~time basis, the use of "half-hard"
aluminum, The record before us shows that although
Aero has previously supplied the computer to the Air
Forve, in each instance it requested and was granted
a deviation from the specifications, We are aware of
no contract under which Aero {(unlike General)received
first article approval based upon the full specifi-
cations, without Geviations,

in the instant procurement, the Air Force insists
upon full compliance with the specifications, in view
of the increased rate at which these items, which had
been accepted under prior contracts where deviations
had been granted have been wearing out. While Aero
maintains that the increased rate of issue may be at-
tributable to other causes, we have no reason to question
the Air Force's purpose nor do we believe that the agency
is under any obligation to continue granting Aero devia-
tions from the specifications,

Thus the record clearly demonstrates that Aero
has not received an unqualified approval for production
of the subject computers. We do not believe such ap-
proval, which is limited to instances where a devia-
tion must be granted, can be considered a general
approval which would necessarily give rise to a waiver
of first article testing. Further, the fact that the
agency has determined that the previously granted devia-
tion vontributed tn the increased usage rate of these
i.ems prevents these previously accepted items from
,2aalifying as "similar" items whose prior acceptance
may have entitled hAero to a walver of first article
testing under the terms of the instant solicitation.
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Accordinglﬁ, the contracting officer was clearly within
his right iw pot walving first article testing for Aero.
Libby Welding Company, Inc., supra.

Regarding Aero's contention that the award was
not made in accordance with General's offer, we note
that its propusal offered a discount of 1/2 percent
20 days, net 30 days, The proposal was evaluated and
award was made on that basis, The nokice of the
award erroneously contained the notation under the
column "DISCOUNT" "Net 30 days". However, the record
indicates that notwithstanding the notice of award, the
offer was evaluated and award made, in accordance with
the terms of the proposal, i,e., discount to the Govern-
ment of 1/2 percent 1% paid in 20 days and net for
payment in 30 days., Thus, we £iné no merit in Aorn's
contention concerning the discount,

Aero contends that as the soiicitation required
a response to both items, 0001AB and 0001AC, General's
offer for only 0001AC was unacceptable,

Aero's argument ir based on the fact that on the
copy of General's proposal hat Aero received as a part
of the agenny®s protest report, it appears that General's
offer for iterm 0001AB (with first article testing) was
lined out.

" We have been advised that the original proposal
submitted by General had a response for both items
0001AB and OU01AC., The agency reports that the con-
tracting officer crossed out item 0001AB at the time
of award when he determined first article testing
would be waived for General, This is substantiated
by the abstract of offers which included a price for
both items for General, General did offer on all items
as required by the solicitation. 1In any event, since
award was made on the basis of a waiver of first article
testing, even if the first article price was omitted, it
would not affect the award.

Finally, Aero notes that the Air Force in its re-
port on this matter stated that if an evaluation of
price only for item 0001A¢ had been made, Aero would
have been the low offeror. This would be true only if
Aero was being evaluated for item 0001AC. However, to
be considered for Item ONO1AC, Aero must have had first
article approval., As discussed. above, we believe the
Air Force was correct in determining that Aero did
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not have first article approval and could not be
evaluated for item 000IAC, Aero could thus only be
evaluated for item 0QQ1AB. Aero was not the lowest
offeror since its price for Item 0001AB was higher
than General's price for Item 0001AC, Accordingly,
its contention that award was not made to the lowest
acceptable offercr is withou® merit,

2

Deputy Comptrolle General
of the United States

The protest is denied,
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